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IJIEHYM BBICIIET'O APBUTPAKHOI'O CYJA POCCUIICKOI ®EJEPALIMU

MNOCTAHOBJIEHUE
ot 14 mapTa 2014 r. N 16

O CBOBO/IE I1OTI'OBOPA 1 EE ITPEJIEJIAX

B cBs3u C BO3HHMKAIOIMMH B CyIeOHON NpakTHKE BOMPOCAMU U B LENSIX 0OecredeHus
€AMHOO00Pa3HBIX MOAXO00B K pa3penieHUI0 CIIOPOB, BHITEKAIONIINX U3 JOTOBOpPOB, Ilnenym Briciiero
Apbutpaxknoro Cyna Poccuiickoii ®enepanun Ha ocHoBanuu crTathu 13 DenepanbHOro
KOHCTUTYIIMOHHOTO 3akoHa oT 28.04.1995 N 1-®K3 "OO6 apOutpaxssix cynax B Poccuiickoii
Oenepanun" TOCTAaHOBIISET AaTh apOUTPAXKHBIM CyAaM (faiee - Cybl) CIeAYyIoIIne Pa3bsICHEHUS:

1. B cootBercTBUU ¢ ITyHKTOM 2 cTaThi 1 u cratheit 421 I'paxkganckoro kogekca Poccuiickoit
®enepanuu (nanee - 'K PO) rpaxkaane v 1opuiudecKue Juia cBoOOOJHbI B yCTAHOBJICHUM CBOUX IIPaB
U O0s3aHHOCTEH Ha OCHOBE JOTOBOpa M B OIPEACNEHHHM JIOOBIX HE INPOTHBOPEYAIINX
3aKOHOJIATEIbCTBY YCIOBUI 1I0rOBOPA.

CornacHo nyHkTy 4 ctathu 421 'K P® ycnoBusi jorosopa onpenenisitoTcsi Mo yCMOTPEHUIO
CTOpPOH, KpOME€ ClIly4aeB, KOrJa COACP)KaHHE COOTBETCTBYIOIIETO YCJIOBHS IPEAIIUCAHO
00s13aTeIbHBIMHU JJI1 CTOPOH MpPaBUIaMH, YCTAHOBJIEHHBIMU 3aKOHOM MJIM MHBIMU IIPABOBBIMH aKTaMH
(MMIIepaTUBHBIMU HOpMaMH), IEHCTBYIOIIMMU B MOMEHT ero 3akitoueHus (ctarba 422 'K PD). B
ClIy4asix, KOTJa YCJIOBHME JOrOBOpa IMPEAyCMOTPEHO HOPMOM, KOTOpas INPUMEHSIETCS IOCTOJBKY,
MIOCKOJIbKY COTJIAllIeHUEM CTOPOH HE YCTAHOBJIEHO MHOE (IUCIIO3UTHUBHAs HOpPMa), CTOPOHBI MOTYT
CBOMM COIJIAIIEHHMEM HCKIIIOUYUTh €€ NpHUMEHEHHEe JHO00 YCTAaHOBHUTH YCIOBHE, OTIMYHOE OT
MIPEAYCMOTPEHHOr0 B HEHl. IIpu OTCYTCTBHM Takoro COrJIallleHUs YCIOBUE JOTOBOPA ONPEAEIAETCS
JMCIIO3UTUBHON HOPMOM.

[TpumeHsisi Ha3BaHHBIE MOJOXKEHHS, CyAaM CIeyeT YYUThIBaTh, YTO HOpPMA, OIpPEAeTSIonas
mpaBa W OOS3aHHOCTH CTOPOH JIOTOBOPA, TOJKYETCS CYJIOM HCXOJIS W3 €€ CYIIeCTBa M IeJeH
3aKOHOAATENTBFHOTO PETYIUPOBAaHUSA, TO €CTh CyJA MPUHMMAeT BO BHUMaHHE HE TOJIbKO OYKBaIbHOE
3HAUCHUE COJICPXKAIIMXCA B HEW CJIOB WM BBIPAKCHUU, HO M TE IEIH, KOTOPBIC IPecieaoBal
3aKOHOJATeNb, YCTAaHABINUBAS JAHHOE MTPABHUIIO.

2. Hopwma, ompeaenstomas mpaBa U 003aHHOCTH CTOPOH JOrOBOpa, SBJISETCS UMIIEPAaTUBHOM,
€CJIM OHA COJEPKUT SIBHO BBIPAKECHHBIN 3alpeT HAa YCTAHOBJICHWE COIVIALIEHUEM CTOPOH YCIIOBMS
JIOTOBOpa, OTJIMYHOTO OT MPEeIyCMOTPEHHOTO JTOM HOpMOW TmpaBwia (Hampumep, B Hell
IPESYCMOTPEHO, YTO TAaKOE COTJallleHue HUYTOXKHO, 3alpPEIIeH0 WU He JIOIyCcKaeTcs, IM00 yKa3aHo
Ha IPABO CTOPOH OTCTYNHTh OT COAEPKALIErOCs B HOPME IPABUIIA TOJIBKO B Ty WJIM MHYKO CTOPOHY,
100 Ha3BaHHBIN 3alIPeT MHBIM 00Pa30M HEIBYCMBICIEHHO BBIPAXKEH B TEKCTE HOPMBI).

Bmecre ¢ TeM u3 1eneil 3aKOHOAATEIBHOTO PEryJIMpPOBAaHUS MOXET CIEAO0BaTh, YTO
coJiep KalIuiics B UMIIEPaTUBHONW HOpME 3alpeT Ha COorjlallieHe CTOPOH 00 MHOM JIOJI’KEH TOJIKOBAThCS
OTpaHUYUTENbHO. B uacTHOCTH, cyn MOXeT Mpu3HaTh, YTO JAHHBIA 3ampeT He JO0MyCKaer
YCTaHOBJIEHHE CTOPOHAMU TOJBKO YCIOBHH, YIIEMISIOIIMX OXpaHsSeMble 3aKOHOM HHTEpEChl TOMH
CTOPOHBI, Ha 3aIUTY KOTOPOM 3Ta HOpMa HallpaBJICHa.

Tak, yacTeio yeTBepTOi cTaTh 29 denepanpHoro 3akoHa oT 02.12.1990 N 395-1 "O 6ankax u
OAHKOBCKOW JIEATEIHHOCTH" YCTAHOBIIEH 3alpeT Ha OJHOCTOPOHHEE W3MEHEHHE KPEIUTHOM
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opraHuzanyeil Mopsika ONpeleNeHUs] HPOLEHTOB IO KPEJUTHOMY JOTOBOPY, 3aKIHOYEHHOMY C
3a€MILUKOM-TPAXKJIaHUHOM, OJHAKO 5TO HE O3HA4aeT, YTO 3alpelleHO TaKoe OJHOCTOPOHHEE
U3MEHEHHME YKa3aHHOI'O IMOpsAAKa, BCIEACTBUE KOTOPOrO pa3Mep MPOLEHTOB 10 KPEeauTy
YMEHBILIAETCS.

Cratps 310 'K PO nonyckaer corjacoBaHue B J0rOBOpE MpaBa Ha OJHOCTOPOHHEE U3MEHEHUE
WM OAHOCTOPOHHUH OTKa3 OT JOrOBOpa TOJIBKO B ClIydasx, KOTJa JOTOBOP 3aKJIOYAETCS B CBSI3U C
OCYyILIECTBIICHMEM OOEMMH €ro CTOPOHAaMHU MPEANPUHUMATENHCKON JesTenbHOCTH. Llenb nanHOM
HOPMBI COCTOUT B 3alllUTe cIaboi CTOpoHBI noroBopa. CienoBarenbHO, MOJApa3yMeBaeMblii B HEl
3ampeT He MOKET PaclpOCTPaHATHCSA Ha Clyyau, KOTJa B IOTOBOpE, JIHIIb OJJHA U3 CTOPOH KOTOPOTO
BBICTYIMAET B KAU€CTBE MPEANPUHUMATEIIS, TPABO HA OJJTHOCTOPOHHEE U3MEHEHHE WU OJJTHOCTOPOHHUMA
0TKa3 OT JOTr0BOpa MPEAOCTABICHO CTOPOHE, HE SBIISIOLIEHCS MPEIPUHUMATEIIEM.

3. Ilpu OTCYTCTBHMHM B HOpME, PETYJIUPYIOIIEH IMpaBa U OOSI3aHHOCTH IO JIOTOBOPY, SIBHO
BBIPAXKCHHOI'O 3allp€Ta YCTAHOBHUTHL HMHOC, OHA ABJIACTCA HMHepaTHBHOﬁ, €CJIn ucCxoas u3 ueneﬁ
3aKOHO/IaTEIILHOTO PETYJIMPOBAHHUS 3TO HEOOXOAMMO IS 3aIIUTHl 0CO00 3HAYMMBIX OXPaHIEMBIX
3aKOHOM MHTEPECOB (MHTEPECOB CI1a00i CTOPOHBI IOTOBOPA, TPETHUX JIMIL, ITYOJUYHBIX HHTEPECOB U
T.JI.), HEIOMYLICHUS TPYOOT0 HapyIIeHHs OajlaHCca UHTEPECOB CTOPOH JINOO MMIIEPATHBHOCTh HOPMBI
BBITEKAET U3 CYIIECTBA 3aKOHOIATEIBHOTO PErYINPOBAHUS JaHHOTO BUAA 10roBopa. B TakoMm ciydae
Cy/Zl KOHCTaTUPYET, YTO MCKJIIOUCHHE COIJIAlIEHUEM CTOPOH €€ NPUMEHEHHs MM YCTaHOBIICHHE
YCJIOBHS, OTJIMYHOTO OT MPEAYCMOTPEHHOTO B HEM, HEJAOMYCTUMO JIMOO B 1[€JI0M, JTUOO B TOM 4acTH, B
KOTOPOIi OHA HalpaBJieHa Ha 3alIUTy Ha3BaHHBIX HHTEPECOB.

[Tpu 3TOM, €ciiu HOpMa COAEPKUT IPSIMOE yKa3aHUE Ha BO3MOXKHOCTH IIPEILYyCMOTPETh MHOE
COIUIAIIEHUEM CTOPOH, CyJl HCXOJs U3 CYLIECTBA HOPMBI U LIEJIeH 3aKOHOJATEIBHOTO PETYINPOBAHMS
MOXKET MCTOJIKOBATh TaKO€ YyKa3aHUE OIPAaHUYUTENbHO, TO €CTh CJeNaTh BBIBOJ O TOM, YTO
JUCTIO3UTHUBHOCTh 3TOW HOPMBI OTpaHMYEHA OIPEIEICHHBIMU IIPElEelaMH, B paMKaX KOTOPBIX
CTOPOHBI I0T0OBOpa CBOOOIHBI YCTAHOBUTH YCIOBUE, OTIMYHOE OT COJIEPKAILErocs B HEll paBuIIa.

[Ipy BO3HUKHOBEHUHM cropa 00 HMMIIEPATHBHOM WU JUCIO3UTUBHOM XapaKTepe HOPMBI,
perynupymoliei mpasa U 00s13aHHOCTH IO JIOTOBOPY, CYJI JOJDKEH YKa3aTh, KAKUM 00pa3oM CYyIIECTBO
3aKOHOAATENFHOTO  PErylUpOBaHHS JaHHOTO BHJA JIOTOBOPa, HEOOXOIMMOCTH  3alllUTHI
COOTBETCTBYIOIIMX 0CO00 3HAUYUMBIX OXpaHSEMbIX 3aKOHOM WHTEPECOB WJIM HEOMYIEHHWE TPpyooro
HapylieHuss OallaHca HMHTEPECOB CTOPOH MPENONPEAeNsiOT UMIEPATUBHOCTh STOW HOPMBI JHOO
MIPEACIIbI €€ TUCTIO3UTUBHOCTH.

Hanpumep, nyHkT 2 crateu 610 I'K P® npenycMarpuBaeT npaBo KakJoW U3 CTOPOH AOroBOpa
apeH/Ibl, 3aKJIIOYEHHOIO0 Ha HEONpEENIEHHBbIH CPOK, HEMOTMBUPOBAHHO OTKAa3aThCsl OT JOTOBOpA,
npeaynpeauB o0 TOM JPYryl0 CTOPOHY B Ha3BaHHBIE B JAaHHONH HOpME CPOKH. DTa HOpMa XOTs U HE
COJIEP’KUT SIBHO BBIPQKEHHOI'O 3alpeTa Ha YCTAHOBJIEHWE HMHOIO COIJIAIIEHHEM CTOPOH, HO U3
CyLIECTBA 3aKOHOJATEJIILHOTO PpEryJupOBaHUs JOrOBOpa apeH/abl Kak JOoroBopa O Iepenade
MMYILIECTBA BO BPEMEHHOE BJIaJICHUE U MOJIb30BaHUE WJIM BO BpPEMEHHOE IoJib30BaHue (cTtaThs 606 'K
P®) cnenyer, 4TO CTOPOHBI TAKOTO AOIOBOPA apeH/bl HE MOTYT NOJHOCTBIO MCKIIIOUUTH MIPaBO Ha
OTKa3 OT JI0r0BOpa, TaK KAaK B pe3yJIbTaTe ATOr0 Nepejada UMYIIECTBA BO BJIAJICHHE U MOJb30BaHUE
(akTHUecku yTpaTuiia Obl BpEeMEHHBIH XapakTep.

ITynkr 1 craten 463 I'K P®, B COOTBETCTBUM € KOTOPBIM IOKYIATEIb BIPABE OTKA3aThCS OT
HCIIOJIHEHUSI [JIOrOBOpa KYIUIM-TIPOJAXH, €CIM IPOJABEll OTKA3bIBAETCA IEpeAarh IOKYIATENr0
MIPOJaHHBIA TOBap, HE COJEPKUT SIBHO BBIPAXKEHHOI'O 3alpera MpeayCMOTPETh JOTOBOPOM HHOE,
Harpumep, cy1eOHbII MOPSAAOK PACTOPIKEHHUS TOTOBOPA 10 HA3BAHHOMY OCHOBAaHHUIO BMECTO TPaBa Ha
OJTHOCTOPOHHUHN OTKa3 OT ero ucnojgHeHus. OJHaKO JOrOBOPOM HE MOXKET ObITh MOJHOCTBHIO
yCcTpaHEHa BO3MOKHOCTb €T0 ITPEKPALLEHUS 110 MHUIIMATUBE IIOKYIATENs B CUTYallUH, KOT/Aa IIPOAABELL
OTKa3bIBa€TCs TepefaTh €My MPOJaHHBIM TOBap, MOCKOJBKY ATO Tpy0O Hapymuio Obl OanmaHC
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HHTCPCCOB CTOPOH.

Cornacno nynkty 1 crareu 544 I'K P® onuata sHepriuu Npou3BOIUTCS 38 PaKTHUECKH IPUHATOE
a0OHEHTOM KOJINYECTBO HSHEPIMH B COOTBETCTBMM C JAHHBIMM y4Ye€Ta HSHEpPIUH, €CIM HHOE He
IIPEyCMOTPEHO 3aKOHOM, WHBIMM IPAaBOBBIMH AaKTaMH WJIM COIVIAIIEHHEM CTOPOH J0roBopa
SHEeprocHadKeHus (KyIn-npoaaxu (moctaBku) sHepruu). Eciu miata 3a eqUMHUILY OCTaBISIEMOTO
pecypca sIBIISIeTCs pETyIUPYEMOi, TO YKa3aHHasi HOpMa MOKET OBITh HCTOJKOBAHA JIUIIb CIIETYIOUTIM
00pa3oM: YCTaHOBJIEHHE COIJIAIIEHMEM CTOPOH MHOIO KOJMYECTBA 3HEPrHH, KOTOPOE OIUIaYMBaeT
aboHEHT (OTpeOHTeNb, MOKYNATENh), TOMYCKAeTCs TOJBKO TOTIa, KOTJAa HEBO3MOXHO OMNPEACIUThH
(aKkTHYECKU MPUHATOE UM KOJIMYECTBO SHEPTUU B COOTBETCTBUH C JAaHHBIMM yU€Ta, a 3aKOH WJIU UHBIE
IIPaBOBbIE AKTHI HE COJIEPIKAT MOPsIIKA ONPEEIIEHUS TAKOTO KOJIMYECTBA B OTCYTCTBUE JaHHBIX yUeTa.
DTO NpaBUJIO HANIPABJIEHO HA 3alUTy MYyOJUYHBIX UHTEPECOB, 00ECIEUNBAEMbIX IOCYAAPCTBEHHBIM
peryaupoBaHueM TapuQoB.

B cuny nynkra 12 crateu 28.2 3akona Poccuiickoit ®enepauuu ot 29.05.1992 N 2872-1 "O
3ajiore", €ciM MpH pealH3aldy 3aJ0KEHHOTO JBMKMMOI'O MMYILIECTBA BO BHECYACOHOM IIOPSIKE
GbenepasbHBIM 3aKOHOM IIPEIYCMOTPEHO O0s3aTENbHOE IIPUBJICYEHUE OICHIINKA, HadajlbHas
NpoJaXHasi IeHa 3aJ0)KEHHOTO JIBIKMUMOTO MMYIIECTBA, C KOTOPOW HAYMHAIOTCS TOPTH,
YCTaHaBJIMBACTCA paBHOﬁ BOCBMU/JICCATH IMPOLCHTaAM pLIHO'—IHOfI CTOUMOCTHU TaKOro HMMyHieCTBa,
OIpEIeTICHHON B OTYETE OLIEHIINKA, €CIIM HHOE HE MPETYCMOTPEHO JOTOBOPOM O 3aJI0Te, COACPIKAIINIM
ycioBue 00 0OpalieHnH B3bICKaHHS Ha 3aJI05KEHHOE IBIKUMOE HMYIIIECTBO BO BHECYIEOHOM MOPSIIIKE.
OTO 03HAYaeT, YTO CTOPOHBI CBOMM COTJIAILICHUEM BIIPABE JIUIIb YBEIMYUTh HAUYaIbHYIO IPOJAXKHYIO
LCHY 10 CPaBHCHHUIO C MPECAYCMOTPCHHBIM HA3BAHHBIM ITYHKTOM 06HII/IM IIpaBHUJIOM, HO OHAa HC MOXKECT
OBITh YCTaHOBJICHA COTJIALIICHUEM CTOPOH HIKE BOCBMUIECATH IIPOLIEHTOB CTOMMOCTH, OTIPE/ICIICHHOM
B OTYCTC OICHIIMUKA. I/IMHepaTI/IBHOCTI) Z[aHHOI\/'I HOPMBI B 4YaCTU HCAOMYCTUMOCTHU CHHIKXCHUS
HayaJlbHOM MpPOAAXKHOM LEHbl 00ecneunBaeT 3alIUTy OXPaHSAEMBIX 3aKOHOM MHTEPECOB Kak
3aJIOTOJATCIIA, TaK U TPETHUX JIMI - APYTHUX KPECAUTOPOB 3AJIOTOAATCIIA, KOTOPEIC BIIPpAaBC NPECTCHA0OBATH
Ha YAOBJETBOPEHUE CBOMX TpeOOBaHUI 3a CUET CyMMbI, OCTaBLICHCS MOCJIE YIOBJIETBOPEHMS
TpeOoBaHUM, 00ECIIEUEHHBIX 3aJI0TOM.

4. Ecniu HOpMa HE COAEPKUT SIBHO BBIPAXKEHHOT'O 3alpeTa Ha YCTAHOBJIEHHE COTJIAlIEHHEM
CTOPOH YCJIOBHS JIOTOBOpA, OTIUYHOTO OT MPETYCMOTPEHHOTO B HEHM, U OTCYTCTBYIOT KPUTEPUHU
HMMIIEpPAaTUBHOCTHU, YKa3aHHBIE B TYHKTE 3 HACTOAILETO TOCTAHOBIICHHSI, OHA JOJKHA PACCMaTPUBATHCA
KaK JMCIIO3UTHBHAs. B TakoMm ciydae OTiM4YME YCIOBUU JIOTOBOpa OT COJIEPYKAHHS JAHHON HOPMBI
camo 1o ce0e He MOXKET CIYKUTh OCHOBAaHHMEM JJIsl PU3HAHUS 3TOTO JIOTOBOPA UM OTAEIBHBIX €ro
YCJIOBHH HeEUCTBUTENBHBIMHU 110 cTaThe 168 'K PO.

Hampuwmep, cratesa 475 I'K PO o nocnencTBusix nepefayu NoKynaTeso ToBapa HEHaIIEKaIEro
Ka4yecTBa HE MCKIIIOYAET MPABO CTOPOH CBOMM COIVIAIIEHUWEM IPEIyCMOTPETh MHBIE MOCIEACTBUS
Ha3BaHHOTO HapyuleHWs (B TOM YHCJIE IIO-MHOMY ONPENECINTh KPUTEPUH CYLIECTBEHHOCTH
HEJIOCTAaTKOB TOBapa WJIM [JOMNOJHUTH TE IpaBa, KOTOPBIE IPEJOCTABISAIOTCS IJAHHOM CTaTbel
MOKYIATEII0).

[Tonoxxenus crateu 782 'K P®, naroniue kaxxa0i U3 CTOPOH JOTOBOPA BO3ZME3THOTO OKA3aHUS
yCIYyr TpaBO Ha HEMOTHBUPOBAHHBIA OJHOCTOPOHHHUM OTKa3 OT MCIIOJIHEHUs JI0roBopa U
MpeAyCMaTPUBAIOIIINE HEPABHOE pACIpeIeNICHUE MEK/Ty CTOPOHAMH HEOJIAarOMPUATHBIX TIOCIEACTBUN
MpEeKpaIleHuss JOroBOpa, HE UCKIIOYAIT BO3MOKHOCTH COIVIACOBAHUSI CTOPOHAMHU JOTOBOpPAa MHOTO
pexuMa OTpeeNICHHsI TTIOCIEeICTBUI 0TKa3a OT J0roBopa (HarpuMep, MOJTHOE BO3MEIIECHHE YOBITKOB
IpU OTKa3e OT JIOTOBOpa KaK CO CTOPOHBI HCIIOJHUTENS, TaK U CO CTOPOHBI 3aKa3uuka) JHOO
YCTAQHOBJICHUSI COTJIAIIEHUEM CTOPOH TOPSAKAa OCYLIECTBJICHUS MpaBa Ha OTKAa3 OT MCIOJHEHUS
JIOTOBOpa BO3ME3THOTO OKa3aHUs YCIYT (B YaCTHOCTH, OJTHOCTOPOHHUN OTKAa3 CTOPOHBI OT JIOTOBOPA,
HCIIOTHEHUE KOTOPOTO CBSI3aHO C OCYIIECTBJICHHEM OOCMMHU €r0 CTOPOHAMH MPEINPUHUMATEITHCKON
NeSITeIbHOCTH, MOXKET OBITh OOYCIIOBJIEH HEOOXOAMMOCTBIO BBIIUIATHI ONPEIACICHHON ICHEKHOM
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CYMMBI JIDYTOii CTOPOHE).

Hopwms! craten 410 TK PO, ycranaBiuBaromue NpealioCbUIKU MPEKpalleHus 00s3aTeNbCcTBa
OJTHOCTOPOHHHUM 3asBJICHUEM O 3a4eTe, HE O3HAyaroT 3alpeTa COIVIAlCHHs JOTOBAPHBAIOILUXCS
CTOPOH O TPEKpalCHHH HEOJHOPOAHBIX O00SA3aTENLCTB MM O0S3aTENbCTB C HEHACTYMUBIIMMU
CpPOKaMM UCIOJIHEHUS U T.II.

5. B coorBerctBuU ¢ myHKTOM 2 craThu 421 'K P® cropoHb! BIIpaBe 3aKJIIOUUTh J1I0TOBOp, HE
IIPEyCMOTPEHHBIM 3aKOHOM M MHBIMU IIPaBOBBIMU AKTaMU (HEIIOMMEHOBAHHBIN 10TOBOP).

HpI/I OLCHKEC CYAOM TOI'O, ABJIACTCA JIU JOTOBOP HCIOMMCHOBAHHBIM, IPUHUMACTCA BO BHUMAHUC
HE €r0 Ha3BaHHeE, a MPEIMET JIOTOBOPa, IEHCTBUTEIBHOE COACPKaHUE TIPaB U O0OSI3aHHOCTEW CTOPOH,
pacrpesiesieHue PUCKOB U T.]I.

B Takux ciywasx cymam cieayeT Y4YUThIBaTh, YTO K HEMOMMEHOBAaHHBIM JOTOBOpAM IIPHU
OTCYTCTBHHM B HUX MPHU3HAKOB CMemIaHHOro jaoroBopa (myHKT 3 cratbu 421 'K P®) nmpaBuna 06
OTJIETTbHBIX BHJIaX JIOTOBOPOB, MPEIYCMOTPEHHBIX 3aKOHOM WJIM HHBIMU IPABOBBIMU aKTaMH, HE
MIPUMEHSIFOTCSI.

Opnnako HOpMBI 00 OTAENBHBIX BHJAX JOIOBOPOB, IPEIYCMOTPEHHBIX 3aKOHOM WJIM HWHBIMU
MIPABOBBIMU aKTaMH, MOTYT OBITh MPUMEHEHBI K HETIOMMEHOBAHHOMY JOTOBOPY IO aHAJIOTHUHU 3aKOHA B
Clly4ae CXOJICTBa OTHOILUEHUI M OTCYTCTBMSI UX NPSMOIO YpEeryJIMpOBaHUS COrJIAIllEHUEM CTOpPOH
(mynkt 1 crateu 6 'K PO). [IpumeneHre Kk HEMOMMEHOBAaHHBIM JOTOBOpaM MO AHAJIOTMH 3aKOHA
UMIIEPATUBHBIX HOPM OO0 OTJEJIbHBIX IOMMEHOBAaHHBIX BHUAAX JIOTOBOPOB BO3MOXKHO B
HCKJIFOUUTEINIbHBIX CITy4dasiX, KOI/la UCXO01 U3 LieJed 3aKOHOJATEIbHOTO PEryJIMPOBAHNS OTPAHUYECHHE
cBO0OO/BI 10rOBOpa HEOOXOIMMO JUISl 3AIIUTHI OXPaHSEMbIX 3aKOHOM HMHTEPECOB €l1a00il CTOPOHBI
JIOTOBOpA, TPETHhUX IUI, MyOJUYHBIX WHTEPECOB WU HEIOMYIIEHHs TpyOoro HapyuieHus OamaHca
UHTEpECcOB CTOpOoH. [Ipum 3TOM cya JOMKEH yKazaTh Ha TO, KaKHE COOTBETCTBYIOIIME WHTEPECHI
3aIIMIIAI0TCS MPUMEHEHUEM UMIIEPATUBHON HOPMBI 110 aHAJIOTUHU 3aKOHA.

6. CynaM HaJJIe)KUT UMETh B BUJY, UTO COTJIacHO MYHKTY 2 ctaThu 422 'K PO 3akoH, NpUHATHIN
1ocJe 3aKIYEHUs JOTOBOPa U YCTaHABIMBAIOIIUIM 00s3aTeIbHbIE JAJIs1 CTOPOH NpaBHiia HHbIE, YEM TE,
KOTOpBIE€ JEHCTBOBAIM IPU 3aKIIOUYEHUHU JOTOBOPA, PaclpOCTpPaHSIET CBOE JAEHCTBHE Ha OTHOLICHUS
CTOPOH I10 TAKOMY JIOTOBOPY JIMIIB B CIIy4ae, KOI/la B 3aKOHE NPSIMO YCTaHOBIIEHO, YTO €ro ACHCTBHE
pacnpocTpaHseTcsl Ha OTHOILLIEHUS, BO3HUKIINE U3 paHee 3aKJII0OUEHHBIX I0rOBOpOB. B cuity myHkra 2
cratbi 4 'K P® 3710 nipaBuio npumeHseTcs Kak K UMIEPaTUBHBIM, TaK U K JUCIIO3UTUBHBIM HOPMaM.

7. qnsa onpeneneHus yCIOBHM JTOrOBOPOB CTOPOHBI MOTYT BOCIHOJIB30BAThCS IPUMEPHBIMU
YCIOBUSAMH (CTaHJAPTHON JIOKyMEHTaluel), pa3paboTaHHBIMU B TOM YHCJIE CAMOPETYJIUPYEMBIMU U
WHBIMM HEKOMMEPUYECKUMHU OpraHU3alUsIMH YYaCTHUKOB PBIHKA IS JOTOBOPOB COOTBETCTBYIOIIETO
BUZa W omnyOnukoBaHHbIMU B meyatu (crathsi 427 I'K P®). Ilpu 3TOM CTOPOHBI MOTYT CBOMM
COTJIALIEHUEM MPEIyCMOTPETh TNPHUMEHEHHWE TaKUX MPUMEPHBIX YCJIOBUH  (CTaHAApTHOM
JOKYMEHTAIMH) K UX OTHOLICHHUSIM I10 IOTOBOPY Kak B IMOJIHOM 00beMe, TaK U YaCTUYHO, B TOM YHCIIE
[0 CBOEMY YCMOTPEHUIO U3MEHUTh IMOJIOKEHUS CTaHJIAPTHON JTIOKYMEHTAllMU UM JOTOBOPUTHCS O
HENPUMEHEHNHU OTJENbHBIX €€ MOJ0KEHUI.

Ecnu npu 3aKkimtoueHnn JOroBOpa CTOPOHBI MPHIILTH K COTJIAIIEHUTO, YTO €T0 OT/ACTbHBIC YCIOBHS
OTIPENIeNIAIOTCS IyTeM OTCBUIKM K NpUMepHbIM ycioBusiM (ctaths 427 I'K P®), cymam crenyer
YUUTBIBATh, YTO TIPU BHECEHUH B ATH MPUMEPHBIC YCIOBHS H3MEHEHUH MOCIIECTHUE PACTIPOCTPAHSIOT
CBOE JCWCTBME HAa BO3HUKAIOIIME M3 JIOTOBOPA OTHOILEHHS JIMIIb B Cilydae, KOTJa 3TO IPsIMO
MIPEyCMOTPEHO CTOPOHAMH JINOO B CAMOM JIOTOBOPE, THOO B IMOCIIEAYIOIIEM COTJIAIICHHIH.

B cuny nynkra 5 crateu 421 u nynkra 2 crateu 427 I'K PO B ciydasx, koraa B 10roBope He
COJIEPKUTCS OTCBHIIKA K IPUMEPHBIM YCIOBUSAM, a YCIIOBHE JJOTOBOPA HE ONPEEIEHO CTOPOHAMHU MU
JTUCTIO3UTUBHONM HOPMOM, TakUe€ IPUMEPHBIE YCIOBHS INPUMEHSIOTCS K OTHOLIEHUSIM CTOPOH B
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KadecTBe 00bIUaeB, €CJIM OHM OTBEUAIOT TPEOOBAHUSM, YCTAHOBIICHHBIM cTaThel 5 'K PO.

8. B cmyuasx, korma OyzmeT JJ0Ka3aHO, YTO CTOPOHa 3JI0YHNOTPEOJsieT CBOMM IPAaBOM,
BBITEKAIOUINM U3 YCJIOBHS JOTOBOPA, OTIMYHOTO OT AMCIIO3UTUBHON HOPMBI MJIM UCKJIIOYAIOIIETO ee
MIPUMEHEHHE, JTH00 370ynoTpeOIseT CBOMM MPaBOM, OCHOBAHHBIM HA UMIIEPATUBHON HOpPME, CY C
y4eTOM XapakTepa M MOCJIEICTBUN MOMYIIEHHOTO 3JIOYIOTPeOJIeHHs OTKa3blBaeT ATOW CTOPOHE B
3alUTe MPUHAJICKANIETO €d IMpaBa IMOJHOCTHIO WM YaCTHYHO JIMOO TPHUMEHSET HWHBIE MEpHI,
peaycMOTpeHHbIE 3aKOHOM (IyHKT 2 ctaThu 10 'K PD).

[Ipy 3TOM BO3MOXHBI CHUTYallMH, KOTJa 3JIOYMOTPeOJICHUE MPaBOM JIOMYIICHO OOCHMH
CTOPOHAMHU JIOTOBOPA, HEJOOPOCOBECTHO BOCIOIB30BABIIMMUCS CBOOOI0M OIpeieTICHH I JOTOBOPHBIX
YCIIOBUH B HAPYIICHUE OXPAHIEMBIX 3aKOHOM HHTEPECOB TPETHUX JIUII WJIH ITyOIMYHBIX HHTEPECOB.

9. Ilpu paccMOTpeHUH CTIOPOB, BOZHUKAIOIIUX U3 JJOTOBOPOB, BKITIOUAs T€, UCIIOJIHEHUE KOTOPBIX
CBSI3aHO C OCYILECTBICHHEM BCEMH €r0 CTOPOHAMHU MPEINPUHUMATEIbCKOM JIEATENIbHOCTH, CyAaM
clielyeT IpUHUMATh BO BHUMaHUE CJE1YyIOIIEe.

B Tex ciydasix, korga OyaeT YCTaHOBIEHO, YTO MPH 3aKIIOYEHUH JOTOBOPA, MPOEKT KOTOPOTO
ObUI TIPEIUIOKEH OJHOW W3 CTOPOH H COJAEpKal B ce0e YCIOBHS, SBISIONIMECS SIBHO
00peMEeHHUTETbHBIMU VIS €€ KOHTPAreHTa U CYIIeCTBEHHBIM 00pa30M HapyIIarole 6aaaHc HHTEPECOB
CTOpPOH (HECIpPAaBEUIMBBIC JOTOBOPHBIC YCJIOBHS), a KOHTPAareHT OBUI IOCTABJICH B TIOJIOYKEHUE,
3aTPYyIHSIONIEE COTJIACOBAHNE HHOTO COACPKAHUS OTIEIbHBIX YCIOBUHN JOTOBOpa (TO €CTh OKa3ajcs
CJ1a00ii CTOPOHOM JIOTOBOPA), CY/I BITPaBE MPUMEHHUTH K TAKOMY JIOTOBOPY ITOJIOKCHHS ITYHKTA 2 CTaThH
428 I'K PO o noroBopax mpucoeIUHEHHUs, U3MEHUB WM PACTOPTHYB COOTBETCTBYIOLIUI JJOTOBOP IO
TpeOOBAHUIO TAKOTO KOHTPAreHTa.

B To ke BpeMs, NOcKoIbKY cornacHo NyHKTY 4 crateu 1 'K P® HuKTO HE BnpaBe M3BIIEKaTh
IIPEUMYIIECTBO U3 CBOET0 HEA0OPOCOBECTHOIO MOBEACHNS, Cl1adasi CTOPOHA JOr0OBOpa BIIPABE 3asIBUTh
0 HEJIOIIYCTUMOCTH IIPUMEHEHUS HECIIPABEUIMBBIX JOTOBOPHBIX yCI0BHI Ha ocHOBaHUU craThy 10 I'K
P® unu o HUUTOXKHOCTH TakuX ycyoBuil o cratee 169 'K PO.

B wacTHOCTH, TpM pacCMOTPEHHH CHOpa O B3BICKAHHH YOBITKOB, MPUUYMHEHHBIX HApYIICHUEM
JIOTOBOPA, CYJT MOKET C YUYETOM KOHKPETHBIX OOCTOSITENILCTB 3aKIIFOUEHHUSI IOTOBOPA U €T0 YCIOBHIl HE
MPUMEHHUTH YCJIOBUE JOTOoBOpa 00 OTpaHMYEHHUU OTBETCTBEHHOCTH AOJDKHUKA-TIPEATNPUHUMATENS
TOJIBKO CJIYYassMH YMBITIJIEHHOTO HAPYIICHUS JOTOBOPA C €T0 CTOPOHBI HITH YCIIOBHE O TOM, YTO OH HE
OTBEUaeT 3a HEUCIIOJIHEHHWE O00s3aTeNbcTBA BCIEACTBHE HAPYIICHWH, JOMYIIEHHBIX €ro
KOHTpar¢HTaMu I10 UHBIM OOI0OBOpaM. Taxxe ¢ YUETOM KOHKPETHBIX 00CTOSITENLCTB 3aKIIIOUECHUS
JIOTOBOpA M €ro YCIOBUH B IIEIOM MOKET OBITh MPU3HAHO HECHPABEIMBBIM U HE TMPUMEHEHO CYI0M
ycinoBue 00 00s3aHHOCTH C1aboi CTOPOHBI JIOTOBOpPA, OCYIIECTBISAIONICH CBOE€ MpaBO Ha
OJTHOCTOPOHHUH OTKa3 OT I0TOBOPA, YILUIATUTH 32 3TO JICHEKHYIO CYMMY, KOTOpas SIBHO HeCopa3MepHa
MOTEPSIM JAPYTO CTOPOHBI OT JOCPOYHOTO MPEKPAIICHHS JOTOBOPA.

10. ITpu paccMOTpeHHH CHOpPOB O 3alUTE€ OT HECHPABEAJMBBIX JIOTOBOPHBIX YCIOBUW CY
JOJDKEH OIICHMBATH CIIOPHBIE YCIOBHUS B COBOKYITHOCTH CO BCEMHU YCIOBHUSMH JIOTOBOPA M C YU4E€TOM
BceX OOCTOSTENsCTB Jena. Tak, B YaCTHOCTH, CyA oOlpenenseT (aKTUUECKOe COOTHOIICHHE
MEPETOBOPHBIX BO3MOXHOCTEH CTOPOH M BBISICHSAET, OBUIO JIM MPHUCOCIWHEHHE K TIPEITIOKCHHBIM
YCIOBUSIM  BBIHYXKJCHHBIM, a TaKXe YyYUTBIBAET YpPOBEHb MpodeccHoHan3Ma CTOPOH B
COOTBETCTBYIOIIEH cdepe, KOHKYPEHIIMIO Ha COOTBETCTBYIOIIEM pBIHKE, HaJU4he Yy
MPUCOEIUHUBIICICS CTOPOHBI pPEAJbHOW BO3MOXKHOCTHM BECTH TIE€PETOBOPHI WM  3aKIIOYUTH
AQHAJIOTUYHBIA JIOTOBOP C TPETHUMH JIUIIAMU HA WHBIX YCIOBHIX U T.1.

Bwmecte ¢ TeM mpu OlLleHKE TOTO, SIBJISIFOTCS T YCIIOBUS IOTOBOPA SIBHO OOPEMEHHUTEIHHBIMUA U
HapyUIAIOT JIU CYIIECTBEHHBIM 00pa3oM OajlaHC UHTEPECOB CTOPOH, CYIaM CJIeIyeT UMETh B BUJTY, UTO
CTOpPOHA BIIpaBe B OOOCHOBAaHHE CBOUX BO3PAXKCHHI, B YaCTHOCTH, MPEICTABIATH JOKA3aTEIbCTBA
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TOr0, YTO [JAHHBI [JOrOBOpP, COJEpXKAIMK YCIOBHS, CO3JAOLIME JUJIi HEE CYIIECTBEHHBIE
pPEeUMyIIecTBa, OBUI 3aKII0YEH HA ATHX YCIOBUAX B CBA3M C HAJMYUMEM JAPYroro JI0TOBOpa
(1OrOBOPOB), T1I€ COJEPIKATCS YCIOBUS, CO3/Ia0IIKe, HA0OOPOT, CYIIECTBEHHbIE MTPEUMYIIECTBA IS
IpYroi CTOPOHBI (XOTs OBl 3TO W HE OBUIO MPSMO YINOMSHYTO HH B OJHOM U3 3THX JIOTOBOPOB),
M03TOMY HapylleHHe OajlaHca HHTEPECOB CTOPOH HAa CAMOM JIeJIe OTCYTCTBYET.

11. IIpu paspemieHun CropoB, BO3HUKAIOUIUX U3 JIOTOBOPOB, B CIydyae HESICHOCTH YCIIOBUM
JI0OrOBOpa M HEBO3MOXKHOCTH YCTAHOBMTbH IEHCTBUTEIbHYIO OOIILYI0 BOJIO CTOPOH C YYETOM LIEJIH
JI0OTOBOpa, B TOM 4YHCJIE€ HUCXOJs M3 TEKCTa JOroBOpa, IPEIIECTBYIOLIMX 3aKJIIOYEHHUIO JOroBOpa
IIEPEroBOPOB, MEPENUCKU CTOPOH, MPAKTUKH, YCTAHOBUBIIEHCA BO B3aUMHBIX OTHOILEHHSX CTOPOH,
o0bIYaeB, a TaKKe MOCIEAYIOIEro MoBeJAeHUs: CTOpoH AoroBopa (cratbst 431 'K P®), TonkoBanue
CyJIOM YCJIOBHI J0roBopa JOKHO OCYILIECTBIISATHCS B I0JIb3y KOHTPAareHTa CTOPOHBI, KOTOpas
MIOJIFOTOBMJIA ITPOEKT JIOrOBOPA JIMO0 MpeUIoKuiIa (OPMYIUPOBKY COOTBETCTBYIOILETO YCIOBUS.

[loka He 10OKa3aHO WMHOE, MPEINOJIATaeTCsl, YTO TAKOW CTOPOHOM OBLIO JIMIIO, SBIISIOIIEECS
npodeccroHanoM B COOTBETCTBYIOIIEH cdepe, Tpedyroliei crenuanbHbIX MoO3HaHui (Hampumep, 6aHk
T10 JIOTOBOPY KpeauTa, TU3UHTOAATEIb IO JOTOBOPY JIM3UHTA, CTPAXOBIIHUK MO JOTOBOPY CTPAXOBAHUS
U T.OL).
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Bricmiero Apoutpaxnoro Cyna
Poccuiickoit ®eneparuu
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